CONFIDENTIAL – CLIENT ADVICE
COSTS ANALYSIS AND PROTECTION
Understanding Your Position on Tribunal Costs, Lease Rights, and Expense Recovery
Property: Flat 14, 14-16 Carroun Road, London SW8 1JT
	EXECUTIVE SUMMARY – YOUR PROTECTION
1. Tribunal Costs: You are UNLIKELY to pay Wright Hassall's costs even if you 'lose' – costs orders require 
unreasonable conduct, which is a HIGH threshold. Normal defence of proceedings is NOT unreasonable.
2. Your Lease Rights: You have SEPARATE contractual rights under Clauses 7 and 16 to recover YOUR costs
from Al Sarpong – these operate INDEPENDENTLY of Tribunal decisions.
3. Surveyor Costs: 100% recoverable from Al Sarpong under the Lease indemnity provisions.
4. Repair Costs: If his unauthorised works caused the damage, he pays ALL repair costs under Clause 16.


PART 1: TRIBUNAL COSTS – FULL EXPLANATION
1.1 The General Rule – 'No Costs' Jurisdiction
The First-tier Tribunal (Property Chamber) operates on a general principle of 'no costs'. This means that normally, each party pays their own legal costs regardless of who wins or loses. This is different from ordinary court litigation where the loser typically pays the winner's costs.
The legal basis for this is Rule 13 of the Tribunal Procedure (First-tier Tribunal) (Property Chamber) Rules 2013.
1.2 The Exception – Rule 13 Costs Orders
There is ONE exception. Under Rule 13(1)(b), the Tribunal may order costs if a party has acted "unreasonably in bringing, defending or conducting proceedings".
CRITICAL POINT: This is a HIGH threshold. Simply losing a case, or defending a claim that ultimately succeeds, is NOT automatically 'unreasonable conduct'.
1.3 What Exactly is 'Unreasonable Conduct'?
The leading case is Willow Court Management Company (1985) Ltd v Alexander [2016] UKUT 290 (LC), which established the key principles:
	THE 'ACID TEST' FOR UNREASONABLE CONDUCT
"Is there a reasonable explanation for the conduct complained of?"
If YES – the conduct is NOT unreasonable, even if the party ultimately loses.
If NO – the conduct MAY be unreasonable, but costs orders are still discretionary.


Examples of conduct that IS 'unreasonable':
1. Pursuing allegations known to be false
1. Making serious accusations (fraud, bribery) without foundation
1. Vexatious conduct designed to harass rather than resolve the dispute
1. Deliberately misleading the Tribunal
1. Withdrawing proceedings at the last minute after forcing the other party to incur costs
1. Ignoring Tribunal directions without explanation
Examples of conduct that is NOT 'unreasonable':
1. Defending a claim that you ultimately lose
1. Raising arguments that the Tribunal does not accept
1. Having a different interpretation of lease provisions
1. Requesting evidence or documentation
1. Making counter-arguments in good faith
1.4 The Three-Stage Test for Rule 13 Costs
The Tribunal must follow this structured approach:
	Stage
	Question

	1
	Has the party acted unreasonably? (Apply the 'acid test' – is there a reasonable explanation?)

	2
	If YES, should an order be made? (Tribunal has discretion – considers nature, seriousness, effect)

	3
	If YES, what order? (All costs? Part costs? Which costs specifically?)


KEY PROTECTION FOR YOU: Rule 13 costs orders are described by the Upper Tribunal as being "reserved for the clearest cases" and "only awarded in exceptional cases".


1.5 Application to Your Case
Based on the facts of your dispute, you have strong protection against a Rule 13 costs order:
1. Your defence has a reasonable basis: The Tenant committed documented breaches (unauthorised works, trespass) which justify your position
1. You are not making vexatious allegations: Your claims are supported by documentary evidence (Companies House records, emails, lease provisions)
1. You have engaged constructively: You instructed solicitors, responded to correspondence, engaged in settlement discussions
1. The Tenant's conduct undermines his position: Timeline discrepancies (March 2021 vs 2022), irregular payments, dissolved contractor
	⚠ WHAT TO AVOID – Conduct That Could Be 'Unreasonable'
1. Making allegations you cannot prove
1. Ignoring Tribunal directions or deadlines
1. Refusing to engage with reasonable settlement proposals
1. Withdrawing claims at the last minute after forcing costs to be incurred
1. Pursuing arguments that have no legal basis whatsoever


PART 2: YOUR LEASE RIGHTS – INDEPENDENT OF TRIBUNAL
2.1 The Two Separate Costs Regimes
CRITICAL DISTINCTION: There are TWO completely separate ways costs can be recovered. They operate independently:
	TRIBUNAL COSTS (Rule 13)
	LEASE COSTS (Clauses 7 & 16)

	Only awarded for 'unreasonable conduct'
	Contractual right – automatic on breach

	Tribunal's discretion
	YOUR contractual right

	Reserved for 'exceptional cases'
	Applies whenever Tenant breaches covenants

	Depends on Tribunal decision
	INDEPENDENT of Tribunal outcome

	Can be reduced or refused
	Full indemnity basis


2.2 Clause 7 – Your Costs Recovery Right
Schedule 4, Clause 7 (page 25 of the Lease) states:
	"To pay on demand the costs and expenses of the Landlord (including any solicitors', surveyors' or other professionals' fees, costs and expenses and any VAT on them) assessed on a full indemnity basis incurred by the Landlord... in connection with or in contemplation of... (a) the enforcement of any of the Tenant Covenants"


What this means for you: ALL costs you incur enforcing the lease (solicitors, surveyors, other professionals) are recoverable from Al Sarpong – regardless of what happens at Tribunal.
2.3 Clause 16 – The Indemnity
Schedule 4, Clause 16 (pages 29-30 of the Lease) states:
	"To indemnify the Landlord... against all claims, liabilities, costs, expenses (including any solicitors', surveyors' or other professionals' costs and expenses, and any VAT on them, assessed on a full indemnity basis), damages and losses... arising out of or in connection with: (a) any breach of any of the Tenant Covenants; or (b) any act or omission of the Tenant, any undertenant or their respective workers, contractors or agents..."


What this means for you: You are entitled to recover from Al Sarpong:
1. All costs from his breach of Clause 8.1 (the unauthorised roof works)
1. All costs from acts of his contractors (Solution Roofing Ltd / J.S. Whitbread)
1. Any damage to the Building caused by the works
1. Surveyor fees to investigate
1. Solicitors' fees dealing with the dispute


PART 3: WHAT IF LEASE RIGHTS AND TRIBUNAL CONFLICT?
This is an important question. Here is how it works:
3.1 They Don't Really 'Conflict' – They Operate Separately
	SCENARIO: You 'lose' at Tribunal on Al Sarpong's application to vary the lease
Tribunal costs: You would NOT automatically pay his costs. Each party pays their own unless you acted 'unreasonably' (which defending in good faith is not).
Your lease rights: You can STILL pursue your costs from him for enforcing the lease covenants. The Tribunal decision on his application does not erase his breaches.
Bottom line: Even if he 'wins' on his application, you may still have a claim against him under the lease for your costs.


3.2 The Section 20C Risk
There is one potential complication. Under Section 20C of the Landlord and Tenant Act 1985, the Tribunal can order that litigation costs are not recoverable through the service charge. However:
1. This only applies to costs recovered as a 'service charge'
1. Your Clause 7 and 16 rights are DIRECT contractual claims, not service charges
1. Courts have confirmed these operate independently
1. Section 20C does not prevent you claiming under the indemnity provisions
3.3 Enforcing Your Lease Rights
If Al Sarpong refuses to pay costs you are entitled to under the Lease, you can:
1. Make a formal demand under Clauses 7 and 16
1. If unpaid, pursue through the County Court (not the Tribunal)
1. The Court enforces CONTRACT terms – it is not bound by Tribunal costs rules
1. In the County Court, the normal costs rule applies (loser pays winner)
PART 4: SURVEYOR AND REPAIR COSTS
4.1 Surveyor Fees – 100% Recoverable
Question: If you appoint a surveyor to inspect the roof, who pays?
Answer: Al Sarpong pays 100% – under the Lease, not 50/50.
Legal basis: 
1. Clause 7 expressly includes 'surveyors' fees' as recoverable
1. Clause 16 covers costs 'arising out of or in connection with' breach
1. The survey is investigating damage caused by HIS unauthorised works
1. 'Full indemnity basis' means you recover the ACTUAL cost, not a reduced amount
NOTE: Ross Paterson suggested 50/50 surveyor costs in his settlement proposal. This was a CONCESSION you did not need to make. The Lease entitles you to 100%.
4.2 Repair Costs – Recoverable if Works Caused Damage
Question: If the roof is damaged by the unauthorised 2022 works, can you claim repair expenses from Al Sarpong?
Answer: YES – 100% under Clause 16 indemnity.
What you can claim:
1. Full cost of new roof repairs (if his works caused the problem)
1. Surveyor and inspection fees
1. All solicitors' fees
1. 'Diminution in value' (if property value affected)
1. 'Loss of amenity' (deterioration of building condition)
The chain of causation:
1. Al Sarpong breached Clause 8.1 (no external/structural alterations without consent)
1. He committed trespass to your Retained Parts (the roof)
1. His contractor (Solution Roofing Ltd, now dissolved) did the works
1. Any damage flowing from those works is covered by Clause 16
1. He is trying to use problems HE caused as a weapon against YOU


PART 5: FINAL SUMMARY – YOUR PROTECTION
	Risk
	Your Protection

	Paying WH's Tribunal costs if you 'lose'
	LOW RISK – Rule 13 requires 'unreasonable conduct', which is exceptional. Normal defence is NOT unreasonable.

	Recovering YOUR costs
	STRONG POSITION – Clauses 7 and 16 give you contractual rights INDEPENDENT of Tribunal.

	Surveyor costs
	100% RECOVERABLE from Al Sarpong under Lease indemnity. Do NOT accept 50/50.

	Repair costs if his works caused damage
	100% RECOVERABLE under Clause 16 indemnity for breach and contractor acts.


Key Actions
1. Never waive your costs rights: Do not agree to 'each party pay own costs' in any settlement
1. Reserve your rights in writing: Every letter should state you reserve rights under Clauses 7 and 16
1. Appoint your own surveyor: Establish causation – did his works cause the leak?
1. Document everything: Keep records of all costs incurred
1. Conduct proceedings properly: Respond to directions, engage constructively – avoid 'unreasonable conduct'
— End of Analysis —
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